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Non-Fatal Offences 

 

Constructing specific offences 

• Rationality in the criminal law? 

o Not a true ‘hierarchy’ of offences; principle of correspondence frequently breached 

• OAPA 1861: outdated and archaic 

• Sentencing guidelines à no hierarchy of offences ∴ it’s difficult to differentiate the severity 

of these offences 

• Scoping paper in 2014 à highlighted various different problems with the present law 

  

Technical assault: AR 

• D must make V apprehend imminent force 

o Not fear in the sense that the V is physically frightened à apprehending 

o Application of any force at all that is unlawful 

§ I.e. shaking a fist 

• **Ireland; Burstow: D made silent phone calls to women at night, sometimes resorted to 

heavy breathing; as a result, the women suffered from psychiatric illness 

o Could such conduct amount to assault? à YES 

o HL HELD words and gestures can constitute assault 

§ ∴ depends on circumstances 

§ Subjective test 

• Read v Coker: conditional threat = assault 

o D said he would break V’s neck if he didn’t leave the premises 

o Threat of force, presumably if the victim does something 

§ Onus is on the victim to do something to avoid the force 

• Smith v Chief Superintendent, Woking Police Station: assault from other side of window 

o D was outside V’s flat or house; she saw a man looking in through her window 

o HELD she had apprehended immediate application of force 

• In these cases, the courts look at what the meaning of ‘imminent’ or ‘immediate’ 
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Assault – immediacy 

• Ireland; Burstow: V may fear silent caller’s arrival at her door may be imminent 

o Strengthened by the fact that we have mobile phones now ∴ D could be anywhere 

• Constanza: 800 letters; in the last 2, V was assaulted as she suffered a fear of violence at 

some time not excluding the immediate future 

o Immediacy is interpreted fairly flexibly 

• Cox: D guilty after ‘hundreds of incidents’ 

o V’s ex-boyfriend à torn holiday brochure of a holiday she had booked and 

somehow he found out 

o He phoned her just before her holiday to tell her that she was going to her death 

and he could smell burning 

o HELD must be proved that it was the apprehension of what might be done that 

caused her nervous breakdown 

• Problem with these cases: the law is trying to move with the times and adapt to different 

kinds of threats that now can take place as a result of modern technology and social media 

o Assault wasn’t the offence that would work best to deal with these types of 

offending 

 

Problem of stalking 

• Malicious Communications Act 1988, s.1(1): indecent or threatening letter with the 

intention of causing distress or anxiety to the recipient 

o Max 6 months’ imprisonment 

o Has been applied to posts on social networking sites 

• Public Order Act, ss.4, 4A, 5: fear or provocation of violence, intentional harassment, alarm 

or distress 

• Protection from Harassment Act 1997, ss.1, 2A, 4, 4A 

o Harassment (course of conduct à 2+ incidents),  

o Passed shortly after Ireland; Burstow was decided à specifically designed to deal 

with cases like Ireland; Burstow (i.e. silent phone calls) 

o Most worthy of note 

• ‘Harassment’ and ‘stalking’ were not defined, so there was an amendment 
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o Stalking was added to harassment à s.2A 

§ Stalking = harassment + many things that amount to stalking 

• Assault and battery = common law offences à max 6 months in prison 

 

Technical assault: MR 

• D must intentionally or recklessly cause V to apprehend the infliction of immediate force 

• Spratt: air rifle case; Cunningham recklessness applies 

o D must foresee V’s apprehension of imminent force 

o Fired the air rifle outside the bathroom window into a courtyard 

o Not a question of what he ought to have realised à whether he himself realised 

• **Savage; Parmenter: HL implicitly accepted this by its silence on the point 

o D threw the contents of a glass of beer over V; the glass broke and cut V 

• Brady: endorsed G applying throughout the criminal law 

o  G was confined to criminal damage and applied Cunningham recklessness 

 

Battery: AR 

• D must apply unlawful personal force 

• Wilson v Pringle: touching must be hostile 

o Hostile ≠ ill-will or malevolent 

o Living in a crowded world, people have to be considered as taking upon themselves 

some risk of injury by the acts of others, which are not in themselves unlawful 

§ I.e. coming out of a lecture theatre, riding the tube 

o Consent is irrelevant if force is applied that amounts to bodily harm or more 

o An unhelpful case 

• Santana-Bermudez: can be committed by omission where D creates dangerous situation 

(syringe in pocket) 

o Unlawful personal force 

• Martin: raised question as to whether direct force required? 

o D blocked the exits to a theatre with an iron bar and turned off all the lights and 

shouted ‘fire’ 
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o People panicked and rushed towards the exits, which were blocked, and people got 

crushed in the chaos 

o Question: did this amount to battery? à answered in Wilson 

• Wilson: suggested direct application of force is required 

• BUT DPP v K: D who pours acid into a hand-dryer assaults the next user of the machine 

o HELD Caldwell recklessness applies ∴ only good law for this 

o Liable for battery à no direct application of force is necessary 

• Haystead v CC of Derbyshire: D punched woman who was holding child; child fell and hit 

his head; D liable for battery 

 

Battery: MR 

• Venna: it must be proven that D intentionally or recklessly applied force to another 

o ∴ confirms that Cunningham recklessness applies 

• D v DPP [2005]: test of recklessness involves foresight of the risk that the complainant will 

be subjected to unlawful force and the taking of that risk 

o Confirmed Cunningham again 

o D bit a PO while being arrested 

o D argued that he didn’t mean to bite the PO; he was resisting arrest and in the 

kerfuffle, in opening and closing his mouth, he accidentally bit the hand of the PO 

o Refers to Savage 

o In the context of arrest, the requirement is a subjective form of recklessness à 

foresight of a risk 

 

Punishment of assault/battery 

• Criminal Justice Act 1988, s.39 

• Summary-only offence 

• Max 6 months’ imprisonment/level 5 fine (£5,000) 

• Sentencing guidelines: starting point for category 1 offence (most serious) = high level 

community order 

• Minor offence 
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Assault occasioning ABH 

• Offences Against the Person Act 1868 (OAPA) s.47 à assault/battery 

• AR: assault/battery 

o Occasioning (i.e. causation must be proven; remember Roberts) 

o ABH à ‘Actual’? ‘Bodily’? 

• Tried in Magistrates’ court, unless D elects to be heard in Crown court 

 

Actual bodily harm (OAPA s.47): AR 

• Miller: ABH includes ‘any hurt or injury calculated to interfere with health or comfort’ 

o ‘Calculated’ à looks like MR 

• Chan Fook: ‘actual’ indicates that the injury should not be so trivial as to be wholly 

insignificant 

• R v DPP: momentary loss of consciousness could amount to ABH 

• DPP v Smith [2006]: D cut off V’s pony tail without her consent 

o HELD hair falls within the meaning of ‘bodily’ 

§ Cutting hair is capable of amounting to ABH 

 

Psychiatric illness (‘bodily’) 

• Chan Fook: ‘body’ includes all parts of the body, including nervous system and brain 

o Does not include mere emotions, such as stress, panic, or fear 

• Ireland; Burstow: HL confirmed that ‘bodily harm’ must be interpreted so as to include 

recognisable psychiatric illness 

• Morris: expert evidence required for bodily harm to be proved 

• Dhaliwal: recognisable psychiatric illness must be distinguished from psychological injury 

o Psychological injury: palpitations, breathing difficulties, cold sweats, anxiety, 

inability to sleep 

 

Actual bodily harm (OAPA s.47): MR 

• Savage; Parmenter: D, Savage, threw pint glass over V; glass slipped and broke, cutting V 

o Q: what is the MR requirement for s.47? 
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o HL HELD prosecution need not prove D intended to cause ABH or was reckless as 

to such harm; only need MR of assault 

§ Cited case of Roberts 

• D must have intended or foreseen the application of unlawful force or the apprehension 

of unlawful force 

• Has been criticised for being a constructive offence 

o MR does not correspond with AR à case of half MR 

 

Malicious wounding/GBH (OAPA s.20) 

• ‘Whosoever shall unlawfully and maliciously wound or inflict any GBH upon any other 

person, either with or without any weapon or instrument, shall be guilty of [an offence’ 

• AR: Wound or inflict GBH 

 

Wound or GBH: AR 

• Moriarty v Brooks: a wound necessitates that the continuity of the skin (both the dermis 

and epidermis) must be broken 

• DPP v Smith: GBH = ‘really serious bodily harm’ 

• Bollom: whether an injury amounts to really serious harm can depend on the vulnerability 

of the victim 

o Eggshell skull rule? 

o Abrasions to an infant would amount to GBH 

• CPS Legal Guidance à GBH includes: 

o Injury resulting in permanent disability, loss of sensory function or visible 

disfigurement; broken or displaced limbs or bones, including fractured skull, 

compound fractures, broken cheek bone, jaw, ribs, etc; 

o Injuries which cause substantial loss of blood, usually necessitating a transfusion or 

result in lengthy treatment or incapacity 

• Mismatch between what the law considers to be GBH and what the CPS Legal Guidance 

considers to be GBH 

o E.g. broken nose would amount to ABH according to CPS 

• Ireland; Burstow also applies to s.20 
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‘Inflict’: AR 

• Clarence: V had consented to have sex with husband as a result of which she contracted a 

venereal disease 

o D not liable for s.20 as no assault/battery 

o No application unlawful force because she had consented to sex 

• Wilson: HL HELD assault is not a prerequisite to s.20 

o Consent to the application of force is not fatal to the success of a charge à Brown 

o It was implicit in this case that one could only inflict GBH is there was a direct or 

indirect application of force to V’s body 

• Ireland; Burstow: no need for application of force on V’s body à psychiatric harm can be 

‘inflicted’ 

o Lord Steyn: ‘cause’ ≠ ‘inflict’, but the different remains a mystery 

• Dica: overruled Clarence à D would be liable for s.20 for passing on HIV 

o D was having sex with women without telling them he was HIV positive 

o They consented to him applying force to them ∴ no battery à could be s.20 

o Unlike Brown, courts held that it was in the public interest to allow people to 

consent to the risk of GBH through sexual intercourse (without SM) 

o These women consented to sex, but they did not consent to the risk of contracting 

HIV à no battery, because there was no unlawful force in this case 

• S.47: need to show that there is assault/battery à s.20: must be GBH, not just ABH 

 

‘Maliciously’: MR 

• ‘Maliciously’ = recklessly; it’s clear that subjective Cunningham recklessness applies, but 

what must be foreseen? 

• Mowatt: CA HELD D need not foresee a wound or GBH; D need only foresee some physical 

harm, albeit of a minor character 

o Breach in the principle of correspondence 

• Savage; Parmenter: HL confirmed Mowatt 

o Always a subjective test 
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Wounding/Causing GBH with intent (OAPA s.18): AR 

• ‘Whosoever shall unlawfully and maliciously by any means whatsoever would or cause any 

GBH to any person, with intent…to do some GBH to any person, or with intent to resist or 

prevent the lawful apprehension or detainer of any person shall be guilty [of an offence]’ 

• Would and GBH carry the same meaning as for s.20 

• Ireland; Burstow: ‘causing’ is wider or not least narrower than ‘inflict’ 

o There is ‘no radical divergence between the meaning of the two words’ 

• S.20 and s.18: apply causation tests (factual and legal) 

 

Wounding/Causing GBH with intent (OAPA s.18): MR 

• ‘Maliciously’ vs ‘with intent’ 

• ‘Maliciously’: 

o Where D is charged with wounding/causing GBH with intent to do so, maliciously 

adds nothing to the requirement of intent 

o BUT where D is charged with intent to resist arrest it must be also be proven that D 

foresaw some harm (Morrison) 

• ‘With intent’: 

o Purcell (1986): intent bears the same meaning as in Nedrick 

o Unclear whether Woollin now applies or if Woollin is confined to murder 

o In any case, what is required is that D had a direct intention or foresaw GBH as a 

virtual certainty 

• Sentencing guidelines for aggravated assaults à do we have a hierarchy of offences? 

o Do we have fair labelling? Does it follow the principle of correspondence? 

 

Causing serious injury by dangerous driving 

• Road Traffic Act 1988 s.1A 

• (1) A person who causes serious injury to another person by driving a mechanically 

propelled vehicle dangerously on a road or other public place is guilty of an offence 

• Punishment: max 5 years’ imprisonment 

• Similar offence for disqualified driving: Road Traffic Act 1988 s.3ZD introduced by Criminal 

Justice & Courts Act 2015, s.29 (max 4 years)  
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Law Commission’s recommendations for reform 

• November 2015 à Law Com No. 361 

• Scoping paper out in 2014: based recommendations on the 1998 draft bill 

• Replace the outdated OAPA 1861 with modern, clear and logical legislation drawing on 

proposals made by the Home Office Draft Offences Against the Person Bill 1998 

• Create a new offence of ‘aggravated assault’ to bridge the gap between common assault 

and the much more serious ABH 

o This is primarily to keep more cases in the magistrates’ court and out of the crown 

court (‘enormous cost savings could…result’) 

o ‘Includes every physical or threatened assault which in fact causes injury, whether 

or not D intended or was reckless about injury’ 

• Extend the offence of threats to kill to include threats to cause serious injury and threats 

to rape 

• Principle of fair labelling: capturing the essential wrong involved in a particular offence and 

communicating that wrong and the relative seriousness of that wrongdoing to the public 

through the use of different offence labels 

• HLA Hart: principle of fairness and justice 

 

Existing offences vs new offences table 


